UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF NEW YORK

_______________________________________ X
CARM NE A. LOPRESTI, etc. CV-02- 6492
(SJ) (RLM
Pl aintiff, AFFIDAVIT I N
SUPPORT
- agai nst -
CITIGROUP, Inc., et. al.
Def endant s.
_______________________________________ X

HENRY GRUBEL, decl ares and says as foll ows:

1. | amthe attorney for the plaintiff herein and submt
this affidavit in support of plaintiff's notion for an order for
the entry of a final judgment under Fed.R G v.P.54 against the
def endant CI TI STREET; to include applicable equitable relief;
together with subm ssion of this matter to a jury for the sole
pur pose of assessing damages; and for entry of a default judgnent
agai nst the defendant COPELAND ASSOCI ATES, Inc. (COPELAND) under
Rul e 55(b)(2).

2. This action arises out of the ERI SA viol ations
commtted by the defendants in the furtherance of their schene to
wongful ly inpose thenselves and certain retirenent products upon
t he enpl oyees of the defendant LUTHERAN MEDI CAL CENTER, all to
plaintiff's damage. In addition, RICO anti-trust, supplenental
New York State, and conmon |aw clains are interposed.

3. The defendants Cl TI STREET and COPELAND have each
willfully failed to appear, answer or otherw se defend agai nst

t he sunmonses and conpl aints that were served upon them



4. The original returns of service on CITlISTREET and
COPELAND were filed with the Court on March 11, 2003.

5. On March 13, 2003 plaintiff filed with the Court, a
request that the clerk of the Court note the defaults of the
def endants CI TI STREET and COPELAND pursuant to Rule 55(a). A copy
was al so sent to the three law firnms that had appeared on behal f
of the other defendants.

6. One of said law firnms, Weil, Gotshal & Manges LLP
(Wil CGotshal), attorneys for the defendants Cl TI GROUP, Inc. and
STATE STREET CORP., while not representing Cl Tl STREET or
COPELAND, intervened to prevent the clerk of the Court from
noting the default of the defendants Cl TI STREET and COPELAND.

7. Wi | Cotshal sent a letter to M. G okas, the
assistant clerk of this Court dated March 17, 2003 stating that
" COPELAND ASSQOCI ATES, Inc... no longer exists" and that "...there
is not a cogni zable legal entity entitled "Citistreet'". Your
affiant's response thereto was sent to the clerk in a letter
dated March 19, 2003. See both letters in Exhibit 'A annexed
hereto. On information and belief, to date the defaults have not
been noted on the Court record.

8. Previously, Wil Gotshal had sent ne letters dated
January 3, 2003 and January 29, 2003 stating that they wanted
Cl TI STREET and COPELAND renoved fromthe caption because they did
not exist. In a February 4, 2003 letter from Wil Gotshal they
stated, in pertinent part: "This is to verify that the foll ow ng
| egal entities do not exist: Copel and Associates, Inc. and

Citistreet". They again requested plaintiff to "..elimnate



t hose non-exi stent conpanies" fromthe caption. Plaintiff
refused to do so per a letter to Wil Gotshal dated February 5,
2003. See all these letters in Exhibit 'B'.

9. Clearly, if the defaulted defendants, Cl Tl STREET and
COPELAND "do not exist", their names should not be in the
caption.

10. However, CITISTREET definitely does exist. It operates
as a joint venture. Its nanme belongs in the caption, and entry of
a final judgnment against Cl TlISTREET, due to its default is
appropri ate.

11. Further, COPELAND exists as a de-facto corporation. Its
name belongs in the caption, and entry of a default judgnment
agai nst COPELAND i s appropri ate.

12. CITISTREET has a website at ww.citistreetonline.com.

There are about 30 press rel eases posted on the Cl Tl STREET
website. In 28 of their press releases Cl Tl STREET descri bes
itself as being "a 50/50 joint venture between CI TI GROUP, Inc.
and STATE STREET CORP" The rel eases dated Decenber 4, 2002 and
June 10, 2002 are annexed hereto as Exhibit 'C

13. The |l atest press release on Cl TI STREET's website is
dated March 27, 2003. It states that CI TlI STREET is one of the
worl d's | argest providers of benefit and retirenment services;
that it has 3,500 enployees; nore then 8 mllion plan
participants; and that it admi nisters about $170 billion in
assets in the United States. It also states that "ClITI STREET is a
50/ 50 joint venture between STATE STREET CORP. and CI TI GROUP".
See Exhibit 'C.


http://www.citistreetonline.com/

14. The fact that CITISTREET is a 50/50 joint venture
bet ween STATE STREET CORP. and CITIGROUP, Inc. is also repeated
and restated on the Cl Tl STREET website in 28 of its press
rel eases. Those dated April 2, 2002, January 29, 2001 and Apri
2, 2001 are attached. See Exhibit 'C

15. The earliest CITISTREET press release on its website is
dated October 30, 2000. It states that CITlI STREET was forned
earlier in the year 2000 and that ClI Tl STREET is a 50/50 j oint
venture between STATE STREET CORP. and CI TI GROUP. Accordi ngly,
fromits formation until now Cl TI STREET has been operating
continuously as a joint venture. See Exhibit 'C

16. The defendant STATE STREET CORP., 'with nore than $6.2
trillion in assets under custody' has a page on its own website
with a link to the C Tl STREET website. STATE STREET al so confirns
that CITISTREET is jointly owned by STATE STREET and Cl Tl GROUP
See Exhibit 'C.

17. The copies of the foregoing press rel eases and web
pages that are attached hereto as Exhibit 'C, were downl oaded on
a best efforts basis fromtheir websites.

18. According to the affidavits of service by the process
server, the defendant Cl TI STREET was duly served with the anended
conplaint on February 5, 2003 and with the second anmended
conpl aint on February 24, 2003. Both conplaints were served on
and accepted by soneone in the ClTI STREET | egal departnent who
was aut horized to accept service on behalf of ClTISTREET at their

headquarters at 3 Battery March Plaza in Quincy, Mass.



19. The original returns and affidavits of service were
filed with the clerk of the Court on February 20, 2003 and March
11, 2003 respectively. Copies thereof were attached to the
request dated March 13, 2003 to have the default noted by the
clerk of the Court.

20. The defendant CI TI STREET has willfully and deliberately
defaulted by failing to answer, appear or otherw se defend
agai nst the conplaint. This was done in apparent reliance, as
stated by Wil Gotshal in their letter to the Court dated March
17, 2003, on the fact that they as counsel for the defendants
STATE STREET CORP. and CI TI GROUP, Inc. could convince this Court
that "..there is not a cognizable entity entitled C Tl STREET."

21. Another posting on the Cl TI STREET website was aut hored
by Gary Jenkins, the general counsel for CITISTREET. It is dated
May 1, 2001, and advi ses enployers, as ERI SA fiduciaries, on how
to avoid liability to their enployees for the |losses their
enpl oyees suffer, fromthe enployers' choice of 401 (k) plans.
See Exhibit "D'. This advice appears to have been taken by the
def endant LUTHERAN MEDI CAL CENTER. It has required its enpl oyee
pl an participants to sign an agreenment which shifts the burden
and liability of losses fromthe enployer to the enpl oyee.

22. According to the CITI STREET press rel ease dated June
10, 2002, CITISTREET al so advi ses enpl oyers about the terns of
t he Departnent of Labor Advisory Opinion 2001-09A i ssued on
Decenber 14, 2001, which allows for reliance on the use of
conput er driven investnment advisory prograns to exenpt a plan

provider fromcertain liabilities under ERI SA. See Exhibit 'C



23. CITISTREET clearly is the | ead player at LUTHERAN
MEDI CAL CENTER.

24. Said June 10 2002 rel ease also states that Janmes S.

Phal en is the chairman and CEO of Cl Tl STREET.

25. Another CITISTREET press rel ease dated January 29, 2001
announces that Philip J. Lussieris was hired as president of the
Cl TI STREET institutional business division. See Exhibit 'C .

26. CITISTREET' S April 2, 2001 press rel ease states that
M. Robert Dughi is the president of Cl TI STREET and a nenber of
its board. See Exhibit 'C .

27. Wen Plaintiff mailed out his conplaints in this action
under Rule 4 of the FRCP, the acceptance of service on behal f of
Cl TI STREET was signed by M. Robert Dughi in his capacity as the
presi dent of another defendant herein, ClTISTREET, LLC, but not
in his capacity as the president of CITISTREET. This rendered the
acceptance of service nmeani ngl ess.

28. Annexed hereto as Exhibit "E are pictures of the
Cl TI STREET office conplex in Massachusetts and its tower in New
Jersey. These are not the offices of a 'non-existent' business
entity. The offices and the website clearly contradict the
statenments made to plaintiff's counsel and to the Court by Weil
CGot shal about CI TI STREET not being a ‘cognizable’ legal entity.

29. The Wil Gotshal demand to have Cl Tl STREET renoved as a
defendant is notivated by their need to shield the other
defendants that they represent in this matter, C TIGROUP, Inc.
and STATE STREET CORP., fromliability or responsibility for the

ERI SA and other violations set forth in the conplaint as agai nst



CI TI STREET. For as CITISTREET is a joint venture between the
defendants Cl TI GROUP, Inc. and STATE STREET CORP., the wr ongf ul
acts, and liabilities of Cl TlISTREET becone those of its joint
venture owners Cl TI GROUP, Inc. and STATE STREET Cor p.

30. Nothing submtted to this Court by Wil Gotshal was
conpetent or in evidentiary format, to chall enge or contradict
the statenments by CITI STREET, that it is a 50/50 joint venture
co-owned by the Wil Gotshal clients STATE STREET CORP. and
CITIGROUP, Inc., or its distinctive |ogo which always reads
"Cl TI STREET™ A State Street and G tigroup Conpany".

31. On information and belief, the Wil Gotshal allegations
that the defendant CI TI STREET is non existent were not nmade in
good faith. Their unsupported statenents appear to have been nmade
in order to deceive the plaintiff (which it did for a while);
deceive the Court; prevent the clerk of this Court fromnoting
the default of CITISTREET; or to forestall the Court from
entering a final judgnent against Cl TlISTREET for its default.

32. Wil Cotshal was on notice about the Cl Tl STREET
website, because it was cited and paraphrased in paragraph 18 of
the plaintiff's second anended conplaint. Al they had to do was
click onto the NEW5 button and then click on PRESS RELEASES.

33. Wil Cotshal did not make a notion to delete Cl TI STREET
as a defendant; nor did they reveal to the Court that Cl Tl STREET
is ajoint venture between two of its own clients herein,

Cl TIGROUP, Inc. and STATE STREET CORP.; nor did they set forth

the factual basis for their statenents. Are they now w t nesses



concerning a major material fact in this matter, suggesting the
need for their disqualification as counsel herein?

34. On information and belief, it serves the defendant
Cl TI STREET well, to be considered a non existent entity. This
allows CITISTREET to fly under the radar and to function
apparently free of scrutiny, enforcenent, oversight or conpliance
with the Federal |aws, and the Rul es and Regul ati ons established
by the IRS, the SEC, the NASD, the Departnent of Labor, the
Department of the Treasury, and the New York State Departnents of
State and Insurance, or the Attorney Ceneral of the State of New
York, all of whom seemto have been deceived by Cl TISTREET. Is it
yet another 'off the books' conpany?

35. CITISTREET' s liabilities to the plaintiff under ERI SA
RICO, the antitrust |aws, and the supplenmental New York State,
and comon | aw cl ainms, are not contingent or dependent upon the
litability of any co-defendants in this matter.

36. The many ERI SA violations herein commtted by the
def endant CI TI STREET, were done without regard to any rule of
law, all to plaintiff's damages.

37. CITISTREET is not exenpt fromprocess in this Court,
based on the fictional assertions that it is not a cognizable
|l egal entity, as stated by Wil CGotshal, for if so, then over 8
mllion retirenment plan participants in the United States, with
over $170 billion in retirenent plan assets could be without a
remedy if things went wong with Cl Tl STREET.

38. Parenthetically, it should be noted that Wil Gotshal

has not appeared in this action on behalf of either CITISTREET or



COPELAND. As such, plaintiff questions what standing or authority
they or any other firmthat has appeared in this matter has to
intervene and interfere with plaintiff's request to have the
defaults noted by the clerk of this Court, or to oppose the

i nstant notions.

39. Wien Wil CGotshal told nme that the defendant COPELAND
did not exist, | sent themcopies of two |large checks that were
witten by COPELAND. | have since obtained a copy of a third
check. They are dated 9/19/02, 10/7/02 and 1/8/03. The checks
are for $107,586.48, $108,717.63 and $107, 826. 13 respectively.
Non- exi stent conpani es do not routinely send out checks drawn on
their own bank accounts in these anmobunts. A copy of these checks
is annexed hereto as Exhibit 'F'.

40. COPELAND is still operating under its old nane after
havi ng been dissolved, it now a de-facto corporation and the
requested default judgnent should be entered against it.

41. It is respectfully submtted that non-existent entities
do not have a board, officers, offices, bank accounts, enployees,
websites, a general counsel, $ billions, and nmillions of
cust oners.

42. CITI STREET and COPELAND are bona fide defaulted
defendants in this matter, and judgnments should be entered
agai nst them accordi ngly.

43. | declare on the penalty of perjury that the foregoing
statenment is true and accurate to the best of ny know edge,

i nformati on and bel i ef.



VWHEREFORE it is respectfully requested that that a
final judgnent be entered agai nst the defendant Cl Tl STREET, and
that the Court order that this matter be submtted to a jury
solely on the issue of danages as agai nst the defendant
Cl TI STREET, and that the Court grant plaintiff such equitable
relief as is requested in paragraph 314 of the second anmended
conplaint as is applicable to the defendant CITI STREET, and t hat
a default judgnent be entered agai nst the defendant COPELAND
ASSCClI ATES, Inc., together with such other and further relief as
the Court deens just and proper.

Dat ed: Freeport, N.Y.
April 21, 2003

Henry M G ubel (3211)
Henry M G ubel, P.C
Attorney for Plaintiff
37 Prospect Street
Freeport, N Y. 11520
516-623-4130
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