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1. Preliminary Statement

Plaintiff-appellant hereafier “LoPresti” hereby submits his reply brief
to the briefs in opposition of the Citigroup, Inc. and State Street Corp.
appellees, hereafter “Citigroup” and to the brief in opposition by the
Lutheran Medical Center appellees, hereafter “LMC”. We will begin with
LoPresti’s reply to the Citigroup brief in opposition.

2. The Nature Of The LMC § 403(B) Annuity Deposits

At the outset it is to be noted that the funds being dealt with in this
matter are all LMC employees’ elective deferrals, made by way of voluntary
deductions from their pay. There are no hospital contributions made into the
elective deferrals of the employees’ § 403(b) deposits that are at issue in this
litigation. LMC is not dealing with its own money. LMC never once
demonstrates how the diversion of its employee elective deferrals benefit
anyone but LMC.

3. The Citigroup Preliminary Statement is Unavailing

The Citigroup preliminary statement asserts that LMC was making a
“business decision” when it changed the service provider and mandated
diversion of the LMC employees’ elective deferrals to Citistreet Associates,
Inc. It is interesting that Citigroup makes this statement on LMC’s behalf, in
that LMC is represented by its own separate counsel and states that it was
Citistreet and not Citistreet Associates, LMC. Citigroup by extension is thus
stating that LMC made this decision for its own profit.



The entire thrust of ERISA is to protect the covered employee from

the actions of the employer that harm the employees.
4, The “Ordinary Business Decision” Argument Fails

In the second sentence of their preliminary statement Citigroup states
that this “business decision was clearly permitted by law (as even appellant
Lopresti admitted, see A.264)”. LoPresti alleged injuries to the LMC
employees in his complaint. ’

If this “business decision” harmed the LMC employees in the § 403
(b) plan, the defendant violated ERISA. This is a matter of proof. Citigroup
also failed to qualify the statement by LoPresti at A-264 when be said
immediately thereafter “However with these rights come the burden of
exercising them according to law.” LoPresti’s complaint details the
appellees departure from the law

The words “ordinary business” decision bring to mind the “business
decisions” that involved Citigroup in the Enron debacle, Citigroup’s
expulsion from doing business in certain foreign countries, and other
defalcations by Citigroup.

In § 2 of page 1 Citigroup again refers to the “ordinary business
decision” being converted into a federal case by LoPresti. It goes on to say
that the complaint “completely failed” to state a claim under any of the state
or federal laws he invoked. Contrary thereto, the complaint contains many
allegations to support LoPresti’s status as an actual or deemed fiduciary.

Under ERISA legislation, the employer may do nothing that would

harm the employee.



LoPresti had set forth in his complaint many areas where the

defendants are causing harm to the LMC employees.
5. The Existence of Citistreet

Citigroup in its preliminary statement also speaks about LMC
changing “the service provider of its “defined contribution” employee
retirement savings plan to Citistreet Associates LLC, a subsidiary of
Citistreet LLC....” LMC in its brief however states that it dealt with
Citistreet and not these Limited Liability Companies. The Citigroup
mention of the two Citistreet entities involved are not borne out by the
exhibits attached to the complaint which in general refer to the vendor as
being Citistreet, as does LMC in its brief at page }2. ‘\

6. A “Defined Contribution Plan” is not Involved in this Case

The § 403(b) plan involved in this litigation is not a defined
contribution employee retirement plan as Citigroup states. A defined
contribution plan is more in the nature of a pension, profit sharing, or stock
bonus plan which is not the provence of a § 403(b) plan. A defined
contribution plan comes generally under § 401 of the Internal Revenue
Code.

7. The Existence of Citistreet

Citistreet is a 50/50 joint venture between Citigroup Inc. and State
Street Corp. Citistreet defaulted in appearing in this action and the Citigroup



defendants have gone to great lengths to deny Citistreet’s existence despite
all of the public evidence of its existence to the contrary. See

www.citistreet.com online. Even appellee LMC agrees with this in its brief.
8. Fraud

Citigroup states that virtually all of LoPresti’s claims rest on his
allegations of fraud. However F.R.C.P. 9(b) is not applicable hereto in the
context of this complaint.

LoPresti has adequately pleaded the causes of action in ERISA,
Antitrust, RICO, and the pendent State Law claims.

9. The Proposed Amended Complaint

As to the third proposed amended complaint that was submitted by
LoPresti, that proposed amended complaint, as Citigroup well knows, dealt
solely and exclusively with the identification of the 50/50 joint venture
between Citigroup and State Street known as Citistreet. Said proposed third
amended complaint did not deal in any way whatsoever with the issues
involved in the FRCP 12 (b)(6) motions to dismiss. The proposed third
amended complaint was submitted on motion before the district court
dismissed plaintiffs’ action, and the District Court knew it had nothing to do
with amending the complaint for 12(b)(6) purposes.

10. The Alleged Hearing Regarding Citistreet



The statement of issues regarding the granting of a default judgment is
deceptively framed by Citigroup. LoPresti was precluded from presenting
his evidence, and denied the right to discovery. He was denied the right of
subpoena and denied the right to call witness. The sole purpose, as stated by
Honorable Magistrate Judge Viktor V. Pohorelsky for holding the hearing
was so that in his words he could assess the credibility of Citistreet’s
president. While not part of the record herein it is to be noted that within
some 30-60 days after the hearing, the Citistreet President/CEQO and the
Citistreet Chairman of the Board were both ousted from their positions.

11. The Fraud Issue

In the Citigroup brief in opposition, in its argument on page 12 of
their opposition Citigroup cites two cases that are distinguishable from the
instant case. First Nationwide Bank and De Jesus have no relevancy to
LoPresti’s case. Both cases involved dismissals under F.R.C.P. 12(b)(6) of
cases wherein the stricter pleading requirements of F.R.C.P. 9 were required
because both cases sounded in fraud.

This case sounds in ERISA and citing First Nation Wide and the De
Jesus are out of context. Most of the subsequent cases regarding ERISA are

distinguishable in that they involve owners as not being covered ERISA.
13. LoPresti’s Statement on ERISA Claim

On page 13 of the Citigroup brief they argued that “LoPresti failed to
state an ERISA claim”. Contrary thereto LoPresti alleged facts that would
establish him as an ERISA fiduciary. Citigroup failed to recognize, that
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48—50, 52,126, 127, 128, 130 (A-118 — A-137) taken together with the facts
set forth in LoPresti’s complaint clearly establish that he is an ERISA
fiduciary.

14. The “Same Plan” Issue

The argument about the issue of what is the “same plan” in this case
begs the question of the existence of more than one § 403(b) plan at LMC.
Attached hereto in the supplement appendix is the LMC § 403(b) ERISA
summary plan description. LMC has denied universal eligibility to its
employees to participate in the § i,403(b) plan. The failure of LMC to
provide for universal eligibility of all its employees to participate in the §
403(b) plan may render the Citigroup § 403(b) plan to be non qualified,
under IRC 403 (b)(12), and thus the Citigroup § 403 (b) plan can not be
superimposed over the existing § 403(b) plan. Whether an ERISA and non
ERISA § 403(b) plan can properly so coexist was not dealt with by the
District Court.

The LMC § 403(b) Summary Plan Description (which is attached
hereto in appellants Supplemental Appendix), which LoPresti only saw
years after this litigation began, excludes many employees from being
eligible to participate in the plan. Only unionized nurses, members of Union
1199, and certain security employees are eligible to enroll in the LMC
§403(b) plan.

Under § 403(b) (12) of the Internal Revenue Code, lack of universal
eligibility results in a plan failure. Ifa § 403(b) plan fails, there is no plan.
The argument about the “same plan” made by Citigroup and the finding of

the court below in its decision about the “same plan” presumes making



findings of fact which are improper as a basis for dismissal under F.R.C.P.
12(b)(6).
15. LoPresti’s Fiduciary Status

LoPresti clearly stated that he was a fiduciary in his complaint
contrary to what Citigroup says, see § 60 at A-118. Citigroup states that
LoPresti did not assert fiduciary status of the LMC “new plan”. Subject to
proof, the existence of é “new plan” assumes that it is qualified as a “new
plan”. A reading of the eligibility restrictions of the “new plan” reveal that it
may not be a qualified § 403(b) plan. If so, this results in a plan failure. All
is subject to proof at trial of its existence. This involves a question of law

that can only be resolved after findings of fact are made.
16. The § 401(k) and § 403(b) Plan

Citigroup misstates LoPresti’s argument by saying the LoPresti’s
fiduciary status with respect to the § 403(b) annuities he sold became an
ERISA plan because of LMC’s implementation of a § 401(k) plan, which
converted the § 403(b) annuities into a plan governed by ERISA. Citigroup
cites § 9§ 48, 50, and 128 of the complaint for the proposition that LoPresti
states that implementation of the § 401(k) plan converted the § 403(b) plan
to an ERISA plan. However, LoPresti did not implicate the § 401(k) plan in
these cited paragraphs. 4

Contrary to the foregoing statements made by Citigroup, LoPresti did
not cite the implementation of the § 401(k) plan as causing the § 403(b) plan
to become an ERISA plan.



In § 48 of the complaint, LoPresti clearly stated that the LMC plan no
longer met the requirements of ERISA Regulation § 2510.3-2 (f) and that by
its actions the LMC § 403(b) non ERISA plan became an ERISA plan. It
had absolutely had nothing to do with the establishment of a § 401(k) plan.
See also § 69 (A-123) LoPresti clearly sets forth the anti-discrimination rules
of employee eligibility to participate in a § 403(b) plan which will result in a
plan failure. |

Contrary to the statement on page 14 that LoPresti did not allege that
the Citigroup appellees had any involvement with the § 403(b) annuities that
he sold, LoPresti clearly set forth throughout his complaint that the
Citigroup appellees interfered with the annuities that he sold. Further, -
LMC'’s conduct in converting the non ERISA plan to an ERISA plan was as
set forth in the complaint aided and abetted by all of the co-defendants.

17. The New Plan

The conclusory statement that there is a “new plan” at LMC is
arbitrally stated by Citigroup to be a “new plan” but it does not resolve the
issue of whether it a legal separate § 403(b) plan. Whether it is a legal plan
and who the fiduciaries thereof are, are all questions of material facts that
must be decided by the trier of the facts before the question of law with
regard thereto can be resolved. _

LoPresti certainly alleged the fact that LMC failed to comply with 29
C.F.R § 2510.3-2. In Citigroup’s 4™ point they cite two cases for the
proposition that a program not previously govemned by ERISA is not
converted into an ERISA plan because the employer offers a new plan.

LaVenture v. Prudential involved a corporate owner who had a disability



insurance policy that was not subject to ERISA. This is completely

distinguishable from the issues involved in this matter.

18. The Issues of the Questions of Fact Were Not Addressed by the
Appellees

Al the foregoing issues involve resolutions of questions of material
fact before the questions of law can be decided by a court. This was the
thrust of LoPresti’s appeal of the dismissal of his action under FRCP
12(b)(6).

Footnote 7 on page 16 is the only time that Citigroup addresses the
issue of the substance of this appeal, with a broad brush statement, to the
effect that LoPresti is wrong to contend that the District Court made findings
of fact.

The foregoing failure by Citigroup made in two sentences in a
footnote which cited no case law or any portion of the record, one can argue
that Citigroup waived its challenge to the primary position taken by LoPresti
on this appeal.

So as much as Citigroup argues about LoPresti’s challenge to the
dismissal of LoPresti’s antitrust claim in § B at page 16, LoPresti adopts this
position against Citigroup for their failure to set forth their contentions and
the reasons for them with citations to the authorities and parts of the record

on which the appellee relies.

19. LMC Agrees with LoPresti Regarding the Existence of
Citistreet



The LMC brief fully supports LoPresti’s position on the existence of
the defaulted defendant Citistreet.

20. Conclusion

For the reasons set forth herein and in LoPresti’s brief, the decisions
of the District Court should be reversed and the Complaint be reinstated so

that this case can be decided on merits.

Dated: January , 2006
Freeport, New York

Respectfully Submitted,

(Il

Henry M. Grubel (HG-3211)
Henry M. Grubel, P.C.
Attorney for Appellant

37 Prospect Street

Freeport, NY 11520
516-623-4130
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FAX NO, ! 1732 739 14

SA-S

Oct. 25 2004 02:57M P6

LUTHERAN MEDICAL CENTER 403(b) RETIREMENT PLAN

WHY WE HAVE THIS PLAN

Ruhmemmbeaspedﬂm,whmﬁﬁlonghopnwdtenmmefmm@' But o ensure
that younetimnemwinbeun:hatyouwuthw he, you need to hegin plenning for it now.

To ive corfortably during your retirement yoars, i's important that you build & s.ound
financial future. The Lutheran Medical Ceater 403(b) Retirement Plan (the ."ngtxwmt
Plan” or the “Plan”) Is designed 1o help you, when combined with other savings, 10 have the
funds you'Dl need for your retirement.

Saving for the future - especially for retirement - is something we know vfeshm\d do, but
often find difSoult to get started. Finding any money to save can be a senous challenge.

Lutheran Medical Centey and many of ts rejated pot-for-profit eatities such 28 Lutheran
Augustana Center for Extended Care and Rehabilitation, Health Plus, Shore Hill Housing,
Shore Road Housing, Harbor Hill Housing, and Family Helth Cemers (collectivoly referred
1o as “LMC”, “us” or “the Employer™) provides this Plan a3 a means to help you save for
your retiremext.

This Plan is ona way of oor shnwingycutbntwenhetbnimpomwo:kthuyoudowhich
belps us 10 meet our goaks. We hope that this 403(b) Retirement Plan will be helpful 1o you
in providing for your future.

ABOUT CITISTREET

We have reteined CitiStreet Associates LLC, one of the nation’s premierc personal retirement
pisaning specialists, to provide adminfstrative and investment services with respect to the -
Plan CitiStreet Account Executives specialize in providing the retirement planning
information you will need to understand how this Plan can help you. They will also help you
decids which nvestmeats a¢ more likely to secuse & bright financial future for you.

This 403(b) Retirement Plan has many special tax sad legal rules that you may sometimes
find hard to understand. Sometimes, you may have a practical question about what you need
to do 10 exercise your rights under the Plan, We want you to know that your CitiStreet
Account Executive is resdy to help answer your questions about the Plan. Bowever,
CitiStreet is not authorized 1o make any atateruent on behalf of LMC which ratains logal
responsibility for administering the Plan.
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LUTHERAN MEDICAL CENTER 403(b) RETIREMENT PLAN

Under current law, the money put inte your A¢¢ount will not be taxed until wnhdmwn.
usually when you retire or, at your option, when you change employment. Distributions from

the Plan will be fully taxable unless rolled over 10 a qualified plan of your new employer or an
IRA.

AM I ELIGIBLE TO PARTICIPATE IN THE PLAN?
Arc pll empluyess eligible to participate in the Plan?
All Employees represented by the Federation of Nurses/UFT, or 1199 S_E.1.U. are eligible to
participate in the Plau. Employees vepresented by the Special and Superior Officer
Benevolent Association are not eligible unless grandfathered. No other Employees are
eligible.
If you ars eligible, you can begin making your own contributions immediately by meeting
with the CitiStreet Account Executive to complete the required forms. He or she can be
contacted at 718-630-7244. , -
What if I'm not sure whether I'm eligible (o participate?

10 you feel you may be eligible, and you want to carolt in the Plan, you should contact LMC's
Benefits Manager who can ssaiet you in determining your eligibility.

HOW TO ENROLL IN THE PLAN
How do 1 sign ap for the Plan?

In order to wake Salary Deforral Contributions you must meet with the CitiStreet Account
Executive to complete the required forme. He or she ean be contacted at 718-630-7244,

PLAN CONTRIBUTIONS
Wha contributes to this Plan?

Contributions to the Plan can be made by you. We encourage you to make Salary Deferral

Contributions so that your retiremant savings are the moet they can be, Your employer
makes no ¢ontribution to the Plan,

How much should T contridute?

While it is generally wise to save for retirement and there i3 a tax incentive to contribute to a

tax-deferred plan, this is a personal decision, and you will have 10 decide how much, if any,
you should save,

Ueds 4
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LUTHERAN MEDICAL CENTER 403(b) RETIREMENT PLAN

IDENTIFYING INFORMATION
Here's some identifying information you may need to know about ke Plan.

Name of Plan: Lutheran Medical Ceater
403(ti) Retireraent Plan
Plan Identification
Nurnber (PIN): 002
Employer Identification
Number (EIN): 11-3589771
Effective Date: October 1, 2001
Name and address umammmcﬂnammmamm
of Plan Sponsor and Luthecan Maedical Center
Plen Administrator: 150 55® Strest
Brooklyn, New York 11220-2508
(718) 630-7280

Reguests for information mdhgdehhuofmym(m&ng service of logal process or 2
:‘t:ollﬂ orc.::) are properly mads when addressed to the Plan Administrator at the address
wn apaove.

You may obtain s complete list of all Employers sponsomgtheﬂmbymaldng a written

request to the Plan Adrainistrator. You also ray examine this ist a8 the office of the Plan
Administrator.

The Plan Year is the calendsr year.

owe 17
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